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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present:  Smti D.Boro, A.J.S 
               Civil Judge, Dhubri 

 

Title Appeal No. 51/2018 
   24th day of June, 2019 
 

      1. Amzad Ali  ………….............     Appellant 

-Versus- 

1. Rajikul Islam and others ….................  Respondents 

This appeal coming on this day (or having been heard on) 22-05-2019, 24-06-2019. 

In the presence of: 

Kaji M.Hussain  ............................  Ld. Advocate for Appellant. 

Mr. N.A.Sk  ............................   Ld. Advocate for Respondents. 

And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellant/plaintiff on being aggrieved and 

dissatisfied with the judgment and decree dated 10-09-2018 passed in connection with 

T.S. No. 44/2010 by learned Munsiff No.1,Dhubri, whereby the learned Trial Court 

dismissed the suit. 
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2. Upon admission of the appeal for hearing, notices were issued to the respondents and 

original case record of T.S. No. 44/2010 was called for and received and the 

defendants/respondents have appeared and contested the appeal.  

3. The appellant/plaintiff filed this appeal on the following grounds :- 

1) The Ld.Trial Court has been erred in law and facts in passing judgment 

2) The Ld.Trial Court has committed gross mistake and irregularities in passing the 

impugned judgment. 

3) The Ld.Trial Court did not discuss the evidences brought into the record properly 

and as such illegally dismissed the suit. 

4) It is admitted that there was sale agreement between the plaintiff and the 

defendant No.1 to sale the suit land by fixing consideration amount of Rs. 33,000/- 

(Rupees thirty three thousand)only out of which the said defendant took Rs.7000/-

(Rupees seven thousand)only as advance amount from the plaintiff and the 

defendant promised to execute a registered sale deed on receiving the balance 

consideration amount but the defendant No.1 avoided to execute the Regd. sale 

deed and the Ld.Trial Court ought to have considered the said fact. 

5) The earlier Ld.Trial Court after scrutiny of the evidences decided all the issues in 

favour of the plaintiff and decreed the suit and in appeal bearing No.TA.18/2012 

the predecessor of this Court held that an issue i.e. whether the plaintiff was ready 

and willing to perform his part of the contract is to be framed and accordingly 

remanded the case to decide the said issue. The plaintiff/appellant by adducing 

evidence could prove the said issue and the Ld. Trial Court should have decided the 

said issue in favour of the plaintiff and ought to have decreed the suit. 

6) The Ld.Trial Court ought to have held that the respondent No.1illegally sold out the 

suit land to respondent No.2 which is barred by provision of law as the agreement 

of specific performance of contract was inforce.  



T.A. 51/18 Page 3 of 8 
 

4. I find it necessary to give brief description of the plaintiff’s case.  

5. The plaintiff has filed this suit for specific performance of contract, cancellation of deed 

and injunction.  

6. In this suit the plaintiff stated that the defendant No.1 in need of money entered into a 

contract with the plaintiff for sale of land measuring 1B-10L(one bigha ten lecha) at a 

total consideration of Rs.33,000/-(Rupees thirty three thousand)only. By executing a 

registered agreement deed (Baina Patra)No.1656 dated 18-06-08 the defendant No.1 

received Rs.7,000/-(Rupees seven thousand)only as part payment promising to 

execute the registered sale deed in favour of the plaintiff on receipt of balance money 

of Rs.26,000/-(Rupees twenty six thousand)only. After execution of the Baina Patra 

the plaintiff requested the defendant No.1 several times to execute the sale deed by 

receiving the remaining amount of Rs.26,000/-(Rupees twenty six thousand)only as 

agreed but the defendant No.1 delayed doing so on pretext of one another.Compelled 

by circumstances the plaintiff served a pleader’s notice dated 23-12-09 upon the 

defendant No.1 by registered post demanding him to receive the balance consideration 

money of Rs.26,000/-(Rupees twenty six thousand)only and to execute the Regd. sale 

deed for the land under the sale contract. But the defendant No.1 made no response 

to the pleader’s notice.The plaintiff has always been willing and ready to perform his 

part of the contract and has no negligence on his side in performing the contract. The 

plaintiff came to know that the defendant No.1 during pendency of the suit sold out 

the S/L to the defendant No.2 Dulal Hoque by Regd. sale deed No.2070 dated 15-06-

2009 who subsequently sold out the suit land to the defendant No.3 Mokrom Ali vide 

Regd. sale deed No.1886 dated 04-12-12 and defendant No.4 Tuta Miah vide Regd. 

Sale deed No.1888 dtd.04-12-12. As such the said deeds are illegal and liable to be 

cancelled. Hence this suit.  
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7. The defendant No.1, 3 & 4 have filed written statement and contended that the suit is 

not maintainable; barred by law of limitation; suit is bad for non-joinder of necessary 

party; there is no cause of action.  

8. The plaintiff never made request to the defendant to receive the balance consideration 

amount and execute sale deed for the suit land. The plaintiffwas not willing and ready 

to make payment of the balance amount of Rs.26,000/-(Rupees twenty six 

thousand)only within the promised date (30-10-08) despite approach of the defendant 

No.1 himself and his men up to 30/10/2003.But each time the plaintiff replied that he 

could not arrange for the amount and therefore expressed his inability to make 

purchase of the suit land as promised. As such the sale contract dated 18-06-08 has 

been rendered invalid and in executable. The defendant No.1 entered into the contract 

to sale the S/L under acute and urgent need of money within stipulated date 

30/10/2008. When the plaintiff was reluctant to pay the balance money, the defendant 

No.1 became compelled to sell the suit land to other person i.e. Dulal Hoque vide 

Regd. Sale deed No.2070 dtd.15/06/2009 in order to meet his urgency.Hence the 

defendants have prayed for dismissal of the suit with costs.  

9. The learned Trial Court has framed the following issues : 

1) Whether the suit is maintainable in law and facts?  

2) Is there any cause of action for the suit? 

3) Whether the suit is barred by law of limitation? 

4) Whether suit is bad for non-joinder of Dulal Hoque as necessary party? 

5) Whether the plaintiff is entitled to a decree of specific performance contract 

against the defendant by virtue of agreement No.1656 dated 18-06-08? 

6) To what other relief (s), the plaintiff is entitled? 

7) Whether the plaintiff is willing and ready to perform his part of contract? 

Additional issue: 
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1) Whether the sale deed No.2070 dtd.15/06/2009, 1886 dtd.04/12/2012 and 1888 

dtd.04/12/2012 are illegal and liable to be dismissed? 

2) Whether the defendant No.3 & 4 acquired right, title and interest over the suit 

land? 

10. Points for determination: 

(1) Whether the plaintiff/appellant was ready and willing to perform his part of the 

contract? 

(2) Whether the Ld. Trial Court erred in reaching the findings? 

11. Discussions, Reasons and Decision: 

12. Point No.1 &2: 

The plaintiff has filed the suit for specific performance of contract against Rajikul 

Islam. The plaintiff’s side had exhibited the registered sale agreement as Ext 1 which 

shows that if the plaintiff pays the balance amount to the defendant within 30/10/08, 

the defendant shall execute registered sale deed in favour of the plaintiff. The plaintiff 

deposed that after execution of the sale agreement, he requested the defendant No. 1 

several times to execute the sale deed by receiving the balance amount of Rs.26,000/-

(Rupees twenty six thousand) only but the defendant No. 1 neither received the 

balance amount nor executed registered sale deed as promised. The plaintiff has 

further deposed that he was always willing and ready to perform his rest part of the 

contract and there has been no negligence on his side in performing the contract. The 

defendant No. 1 had admitted executing Ext 1. Hence, Ext.1 need not be proved. The 

claim of the defendant No 1 is that the plaintiff had not paid the balance amount 

within the stipulated time inspite of request and being in urgent need of money having 

no alternative was compelled to sale the suit land to defendant No. 2 Dulal Hoque. The 

only point to be seen is that which party has defaulted. The plaintiff’s side had 

examined one independent witness i.e. PW2 and one official witness i.e. PW3. 
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Evidence of PW2 has not been useful to prove willingness and readiness to perform 

the part of contract by the plaintiff.PW2 Saidul Hoque said in his examination-in-chief 

that he heard from the plaintiff that after execution of the Baina Patra the plaintiff 

requested the defendant to execute the sale deed by receiving the remaining amount. 

But PW2 said in his cross-examination that he cannot say what happened between the 

parties with regard to the suit land after executing sale agreement. PW2 does not 

know about any conflict between plaintiff and defendant with regard to execution of 

sale deed and payment of balance amount after execution of Ext 1.The plaintiff’s side 

had not examined a single witness who had gone with the plaintiff and seen 

requesting the defendant to accept the balance amount and execute sale deed. The 

plaintiff’s side had not denied the evidence of the defendant No.1 that soon after 

execution of sale agreement the plaintiff had gone to Kolkata and returned after four 

months and had not paid the balance amount. The plaintiff’s side had not denied the 

evidence of defendant No.1 that the defendant No.1 along with the defendant No.2 

Dulal Hoque who is the own brother-in-law of the plaintiff had gone to the plaintiff on 

01/03/2009 asking the plaintiff to pay the balance money and sign the sale permission 

form; but the plaintiff neither paid the money nor signed the form and rather said that 

he (plaintiff) will go to Kolkata shortly and will think over the matter after returning 

from Kolkata.The plaintiff’s side had not denied the evidence of defendant No.1 that 

May 2009 had passed but the plaintiff did not return home. The defendant No.1 

contacted the plaintiff over phone many times and wanted the balance amount but the 

plaintiff each time assured to pay the same but had not paid. These evidence of the 

defendant No.1 had not been denied by the plaintiff’s side. The defendant No.2 Dulal 

Hoque who had also said in his examination-in-chief as DW2 that he along with the 

defendant No.1 went to the house of the plaintiff on 01/03/2009 and the defendant 

No.1 asked money from the plaintiff and said for execution of sale deed to which the 
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plaintiff has said that he will go to Kolkata shortly and will think over payment of the 

balance amount after his return. These evidence of the defendant No.2 had not been 

denied by the plaintiff’s side. Hence, I find that readiness and willingness on the part 

of the plaintiff to perform his part of the contract is missing in this case. Accordingly, 

the plaintiff is not entitled to a decree of specific performance of contract against the 

defendant by virtue of agreement No.1656 dated 18-06-08 and also to other relief 

(s).Issue No.5, 6 & 7 are decided in the negative against the plaintiff and in favour of 

the defendants. 

13. Regarding Issue No.1, 2, 3 & 4, I find that there was a sale agreement between the 

plaintiff and defendant No.1 which the plaintiff alleged that the defendant No.1 has 

violated for which this suit is filed. I find that the suit is maintainable as same is not 

barred by any law and also by limitation. Regarding non-joinder of Dulal Hoque, the 

said Issue No.4 has lost its significance after adding Dulal Hoque as defendant No.2.   

14.  In view of above discussions, I find that the sale deed No.2070 dtd.15/06/2009, 1886 

dtd.04/12/2012 and 1888 dtd.04/12/2012 are not illegal and are not liable to be 

cancelled. Additional issue No.1 is decided in the negative against the plaintiff and in 

favour of the defendants. 

15. The defendant No.3 & 4 had not filed any counter-claim. Hence, I find that additional 

Issue No.2 that whether defendant No.3 & 4 acquired right, title and interest over the 

suit landis wrongly framed.  

16. From the above findings, I find that the Ld. Trial Court has rightly dismissed the 

plaintiff’s suit. The Ld. Trial Court has not erred in reaching the findings. 

17. The title appeal is dismissed on contest with cost. The impugnedjudgment and decree 

dated 10-09-2018 passed in connection with T.S. No. 44/2010 by learned Munsiff 

No.1, Dhubri is hereby affirmed. No interference is required. 

18. Prepare decree accordingly. 
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19.  Send back LCR along with a copy of judgment. 

20. Given under my hand and seal of this Court this 24thday of June 2019. 

Typed by me – 

 

D. Boro        D. Boro 

Civil Judge, Dhubri     Civil Judge, Dhubri 


